March 26, 197%

Time Place

April 4 - 1:00 p.m. - 5:00 p.m. Alrport Marina Hotel
7:00 p.m. ~ 10:00 p.m. 8601 Lincoln Boulevard

Aptil 5 - 9:00 a.m. - 1:00 p.m. Ios Angeles Q0045

(213)670-8111
FIRAL AGENDA
for meeting of
CALIFORNIA 1AW REVISION COMMISSION

Lus Angeles April 4-5, 1975
April &
1. Minutes of March 13-15, 1975, Meeting (to be sent)
2. Administrative Matters
3. Study 36.300 - Eminent Domain (AB 11 and related bills)

AB 11, AB 266, and AB 278

Memorandum 75-3 (sent 3/26/75)
Memorandum 75-23 (sent 3/20/75)

Special District Acts (AB 12k-131)

Memorandum 75-24 (sent 3/20/75)

Possesslon Prior to Judgment

Memorandum 75-25 (sent 3/20/75)
Uniform Eminent Domain Code

{Cormissioners have copy of this)

April 5
4. Study 63.60 - Evidence {Admissibility of Duplicates)

Memorandum 75-26 {to be sent)
5. Study 39.70 - Prejudgment Attachment

Memorandum 75-27 (to be sent)

Recomméndation (attached to Memorandum)

First Supplement to Memorandum 75-27 (to be sent)

Pamphlet--Selected Iegislation Releting to Creditors'
Remedies (you have this)



March 26, 1975

6. Study 39.32 - Wage Carnishment Procedure
Memorandum 75-28 (sent 3/25/7-)
Statute and Comments (attached to Memorandum)
First Supplement to Memorandum T75-28 (enclosed)
Preliminary Portion of Recommendation (attached to

First Supplement)

7. 1975 lLegislative Program
Memorandum 75-29 {to be sent)

8. Research Contracts

nemorandum 75-30 {(to be sent,
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MINUTES OF MEETING
aof
CALIFORNIA IAW REVISION COMMISSICH

APRIL 4 AND 5, 1975

A meeting of the California law Revision Commission wes held in Los
Angeles on April & and 5, 1975.

Present: Marc Sandstrom, Chairman, April &4
John N. Melaurin, Vice Chairman
John J. Balluff, April 4
John D. Miller
Thoras E, Stanton, Jr.
Howard R. Williams

Absent: Robert 5. Stevens, Member of Senate
Alister McAlister, Member of Assembly
George H. Murphy, ex officio

Members of Staff Present:

John H. DeMoully Nathaniel Sterling
Stan G. Ulrich Jo Anne Friedenthal

Commissicon Consultants Present:

Thomas M. Dankert (condemnation}, April k4

Jerrold A. Fadem {condemnation), April %

Professor Stefan A. Riesenfeld {creditors*
remedies ), April 5

Sitting in with the Commission in their deliberations on the Eminpent
Domain Iaw on April % were the following members of the State Bar Committee
on Condemnatlon lLaw and Procedure;

Thomas M. Dankert, Ventura

Peter W. Davis, Qakland

Jerrold A. Fadem, los Angeles
Richard L. Huxtable, Los Angeles
James K. Jefferis, Cakland
Roger M. Sulliven, ILos Angeles
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The following additional persons were present as observers on desys
indicated:
April 4

5. Robert Ambrose, County Counsel, Ios Angeles

Norval Fairman, Dept. of Transportation, San Francisco
William C. George, County Counsel, San Diego

Milton B. Kene, Dept. of Transportation, Sacramento

John M. Morrison, Office of Attorney General, Sacramento
Anthony J. Ruffelo, Dept. of Transportation, lLos Angeles
Roger D. Welsman, City Attorney, Ios Angeles

James H. Wernecke, Office of Attorney General, Sacramento

April 5

Bruce R.Geernaert, Superior Court, Los Angeles

Edward P. Hill, Judiciasl Council, San Francisco

Clark MacGilllivray, California State Sheriff's Ass'n, Los Angeles
John MacIntyre, Marshal's Ass'n of Californis, Venbura

-
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ADMINISTRATIVE MATTERS

1975 Legislative program. The Executive Secretary made a report concern-

ing the 1975 legislative program. This report is summarized below.

ENACTED

AB 74 (Ch. 7, Statutes 1975) - Modification of Contracts--Commercial Code
Revizion

ACR 17 (Res. Ch. 15, Statutes 1975) - Continues authority to study previously

authorized topics, authorizes dropping one tople, and authorizes
study of five new topics.

SENT' TO GOVERNCR

AB 192 - Escheat--Travelers Checks and Money Orders

PASSED FIRST HOUSE

SB 294 - Qut-of-Court Views by Judge or Jury

AB 73 - Good Cause Exception to Physiclan-Patient Privilege
March 18 - Failed to pass Committee; reconsideration granted
Set for hearing Senate Judiciary Committee on April 8

AB 90 - VWage Garnishment Exemptions

SET FOR HEARING IN FIRST HQUSE

Eminent Dumain Bills
AB 11 - General Eminent Domain Statute ]
AB 266 - State Agency Condemnation } set for hearing on
AB 278 - General Conforming Changes } April 17, 1975
AB 124-131 - Special District Acts ]
AB 919 - Prejudgment Attachment--Court Commissioners
Set for hearing on April 2k, 1975

INTRODUCED BUT NOT YET SET FUR HEARING

AB 974 - Admissibility of Copies of Business Records in Evidence

8B 607 - Payment of Tort and Inverse Condemnation Judgments
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NOT YET INTRODUCED

Partition of Real and Personal Property
Liquidated Damages

ADDITIONAL BILLS BEING DRAFTED BY COMMISSION

Prejudgment Attachment {to be considered at April meeting)
Admissibility of Duplicates in Evidence (to be considered at April meeting)
Wage Garnishment Procedure (to be considered at April meeting)

Inverse Condemnation--Claims Presentation Reguirement (Kanner is working
on this)

DFAD BILLS
AB T5 = Oral Mocdification of Contracts--Genersl Provisions

ADDITIONAL BILL OF INTEREST TO COMMISSION

ACR 39 (McAlister)({Introduced on February 27, 1975) - Authorizes study of
Marketability of Title Act--"whether the law relating to covenants
end servitudes relating tc land, and the law relating to nominal,
remote, and absolute covenants, conditions, and restrictions on
land use, should be revised."

Research consultants. The Commission considered Memorandum T5-30 and

directed the Executive Secretary to execute on behalf of the Commission an
agddendum to the contract with Thomas E. Dankert, consultant on condemnation
law and procedure, to provide an additional amount not exceeding $400 for his
travel expenses in connection with attending Commission meetings and legislative
hearings on the Commission's eminept domain proposals when requested to do so
by the Iaw Revision Commission through its Executive Secretary. The periocd
covered by the addendum should commence on April 1, 1975, and end on June 30,
1977.

The Commission noted that Mr. Dankert has served as an expert consultant
to the Commiseion on.cminent domain and that it is essential that he be avail-
able during the course of the legislative consideration of the Commission's

proposals.
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STUDY 36.35 -~ EMINENT DOMAIN {POSSESSION PRICR TO JUDGMENT }

The Cummission considered Mermorandum 75-25 relating to the possible need
for an urgency statute should the enactment of Section 19 of Article I of the
California Constitution be held to have repealed the right of immediate pos-
session. The Commission determined that no action on this matter was neces-

sary.
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STUDY 36.300 - EMINENT DOMAIN (AB 11 AND REIATED BILIS)

The Commission considered Memorandum 75-3 and the First Supplement thereto,
and Memorandum T5-23, relating to AB 11 and related bills concerning eminent
domain. The Commission took action with respect to the following matters

raised in the memorands:

§ 1230.065. Operative date

The Commission determined to amend Section 1230.065 to provide that actions
pending on the operative date of July 1, 1977,which were filed prior to Janu-
ary 1, 1977, are not governed by the Eminent Domain Iaw. These dates would be
made one year earlier should the Eminent Domain law be enacted at the 1975

legislative session.

§ 1235.140. Litigation expenses

The Commission directed the staff to investigate whether the term "1liti-
gation expenses" in eminent domain has been construed to include lobbying ex-
penses o obtain abandonment of the action. The staff should particularly

examine the case of Excelsior Unlon High School Dist. v. Iautrup, 269 Cal.

App.2d 434, 74 Cal. Rptr. 835 (1969) and other recent cases.

§ 1240.030. Public necessity required

The Commission requested that the City of Los Angeles supply it with
a draft of a section that provides an early hearing and determination of

public necessity issues in the initiation of public projects.

§ 1240.050. Extraterritorial condemnation

The Commission requested that the City of Los Angeles supply it with
a draft of a sectlon that specifies those uses for which it believes that

extraterritorial condemnation should be expressly authorized by statute.
.



Minutes
April 4 and 5, 1975

§ 1240.250. Acquisition for future use under Federal Aid Highway Act of 1973

The Commission determined to include in AR 11 Section 12L0.250, extending

the future use period to 10 years in cases of takings under the Federal Aid

Highway Act of 1973 as set out in Exhibit II to Memorandum 75-3.

§ 1245.270. Bribery

The Commission approved for inclusion in AB 11 the text of the following

section removing the effect of a resolution of necessity procured by bribery:

§ 1245.270. Adoption of resolution affected by bribery

1245.270. (a) A resolution of necessity does not meet the reguire-
ments of this article if the defendant establishes by a preponderance of
the evidence both of the following:

(1) A member of the governing body who voted in favor of the reso-
lution recelved or agreed to receive a bribe (2s that term is defined in
subdivision & of Section 7 of the Penal Code) involving adoption of the
resolution.

(2) But for the conduct described in paragraph (1), the resolution
would not otherwise have been adopted.

(b) Where there has been a prior criminal prosecution for conduct
of a type described in paragraph (1) of subdivision {a), proof of convic-
tion shall be conclusive evidence that the conditions of paragraph (1) of
subdivision {(a) are satisfied, and proof of acguittal or other dismissal
of the prosecution shall be conclusive evidence that the conditions of
paragraph {1) of subdivision (a) are not satisfied. Where there is &
pending criminal prosecution for conduct of a type described in paragraph
(1) of subdivision (&), the court may take such action as is just under
the circumstances of the case.

{c} WNothing in this section precludes & public entity from rescind-
ing a resolution of necessity and adopting a new resolution as to the same
property, subject to the same consequences as a conditional dismissal of
the proceeding under Section 1260.120.

Comment. Section 1245.270 is new. Except where the defendant is
able to demonstrate actual bribery of a criminal character, the section
does not affect the holding of People v. Chevalier, 52 Cal.2d 299, 340
P.2d 598 (1959)(resolution of necessity precludes judicial review even
where it is alleged thet the resolution was influenced by "fraud, bad
faith, or abuse of discretion"). It should be noted that, where a reso-
lution was influenced by a conflict of interest, the resolution may be
subject to direct attack under Government Code Section $1003(b){Political
Reform Act of 1974},

-
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The introductory portion of subdivision (a) makes clear that the
defendant need not demonstrate the bribery to the same degree required
for a criminal conviction. However, where there has been 2 prior crimi-
nal conviction, the defendant may satisfy his burden of proof by showing
the prior conviction. On the other hand, a pricr criminal proceeding
that ended in acquittal or dismissal for any other reason will preclude
the defendant from raising the lssue again in the eminent domain proceed-
ing. Subdivision {b). Where there is a pending criminal proceeding,
the court may use its discretion to take such actions as staying the
eminent domain proceeding until the criminal case is resolved, permitting
the eminent domain proceeding to continue while reserving the issue of
necessity, or permitting the defendant to make his case on bribery not-
withstanding the concurrent criminal action.

§ 1250.150. Lis pendens

The Commission approved for inclusion in AB 11 the amendment of the lis
pendens provision to make filing mandatory rather than permissive as provided

in Exhibit ¥ to Memorandum T5-3.

§ 1250.360. Grounds for objection to right to take where resolution conclusive

The Commission determined to include in AR 11 the amendment to Secticon
1250.360 conforming to the 1l0-year future use period of Section 1240.250, as

provided in Exhibit VI to Memorandum T75-3.

§ 1255.410. Order for possesslon prior to judgment

The Commission revised subdivision {c) of Section 1255.410 to read:

(¢) MNotwithstanding the time limits for notice prescribed by
Section 1255.450, where the plaintiff has shown its urgent need for
possession of property, the court may, if it finds that possession
wlll not displace or unreasonably sffect any perscn in actual and
lawful possession of the property to be taken, or the larger parcel
of which it is a part, make an order for possession of such property
upon such notice, not less than three days, as the court deems
appropriate under the circumstances of the case.

§ 1260.220. Divided interests

The Commission requested the staff to supply a memorandum that reexamines
the issues surrounding compensation in cases involving divided interests; the
reexamination should include the Lynbar case and the approach of the Uniform

Code. A
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§§ 1263.140-1263.150. Date of valuation in case of new trial or mistrial

The Commission revised the date of valuation provisions to provide that,
notwithstanding the general rules fixing the valuation date, the valuation

date shall not be later than the date of making a postjudzment deposit.

§ 1263.240. TImproverments made after service of summons

The Commission determined to include in AB 11 the amendment to Sectlon
1263.240 removing from the statute the language relating to prejudgment
deposits and incorporating language permitting the court to limit the extent
to which subsequent improvements are considered in determining compensation
as provided in Exhibit VIII to Memorandum 75-3.

The staff was directed to consider whether the case of City of Santa

Barbara v. Petras, 21 Cal. App.3d 506, 98 cal. Rptr. 635 (1971), is properly

cited in the Comment.

§ 1263.320. Fair market value

The Commission considered & memorandwn from Commissioner Balluff distributed
at the meeting (attached as Exhibit I hereto), and determined to amend the defi-
nition of fair market value to mike the text of Section 1263.320 into subdi-
vision (a) and to add the following subdivision:

(b) The fair merket value of property taken for which there is

no relevant market is its value on the date of valuation as determined

by any method of valuation that is Jjust and equitable.

The Comment to this section should be amended accordingly. It should note that,
even where there are comparable sales, the expert valuation witness is permitted

to use & capitalization or reproduction approach in valuing property as per-

mitted in the Evidence Code.
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§ 1263.420. Damage to remainder

The Commission revised subdivision (b) of this section to read:

(v} The construction and use of the project for which the
property is taken in the manner proposed by the plaintiff vhether
or not the damage is caused by a portion of the project located
on the part taken.

§ 1265.130. Leases

The Commission regquested the staff to supply a memorandum that reexamines
the issues surrounding compensation where & lease is terminated in a partial

taking case.

§ 1265.310 Unexercised options

The Commission directed the staff to further work on the Comment to Sec-
tion 1265.310 relating to the compensability of options to include a discus-
sion of the rights of the parties where there is a partial taking of property
subject to an option. In this connection, the staff should examine the case
of Cinmark Investment Co. v. Reichard, 246 Cal. App.2d 498, Su Cal. Rptr. 810

(1966).

§ 1268.030. Final order of condemnation

The Commission determined, subject to further review, to delete subdivi-
sion {(a)(1) of Section 1268.030 requiring the condemnation judgment to be
final before a final order of condemnstion may be made. The Comment should

be edjusted accordingly.

§ 1268.130. Increase or decrease in amount of deposit

The Commission determined to amend this section to provide that the
property owner may not withdraw any edditional amounts deposited pursuant to
this section until such time as it is finally determined that he is entitled

to it. - lo:
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§ 1268.710. Court costs

The staff should check the reference in the Comment to this section to
Code of Civil Procedure Section 1294(k} to make sure that the reference is

correct.

Civil Code § 1C01

The Commission directed the staff to redraft Civil Code Section 1001 as
8 separate bill for Commission review at the next meeting. The redraft should
be based upon the draft in Exhibit XI to Memorandum 75-3 btut should cmit the
sentence reading: "The public shall be entitled, as of right, to use and

enjoy the easement which is taken."

Health & Safety Code § 8501

The Commission determined to add to AB 278 the provision to permit con-
demnation for cemetery expansion by nonprofit cemetery authorities and corpora-

tions sole as provided in Exhibit XII to Memorandum 75=-3.

it



EXHIBIT I--8TUDY 36.300 1uutes
April 4 and 5, 1975

MEMORANDUM RE: Sections 1262.310 and 1263.320

You will recall at our last meeting we deferred
reconsideration of Sections 1263.310 and 1263.320 until
the April meeting and there was some discussion about the
recommendation of the Uniform.Code Commission as a
possible alternative. _

My attention has been drawﬁ to the fact that
our proposal, insofar as it appears tolstipulate "market
value,"” as the sole criterion for the valuation of properties
in condemnation is at variance with thelcasesand could
possibly lead to come coﬁfusion, particularly in the condem-
-nation of what are some times referred to as special purpose
properties for which there is noc ascertainable market value.
This differentiation has been recognized both in the federal
‘cases as weil as in the decisions of the California courts
in which the rule is frequently stated that falr market value

is not the exclusive standard by which just compensation is
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measured* .

U. S. v. Miller 317 U.S. at 373 {(1943)

U. 5. V. Virginia 365 U.S. 624, 633 (1961}

U. S. v. Commodities Trading Corporation
339 U.S. 1Z1, {1949)

Y. S. v. Douglas 207 F. (2d) 381 (1953)

State of California v. U. §. 395 Fed. {2d}
261 {1968}

Citizens Utilities Co. v. Buperior Court
859 cal 2d B05, BL7 (1963}

Pacific Gas and Electric v. County of San Mateo
233 C.A. 24 268, [1965)

An éttempt is made t; avoid the effect of this
étipulétion.by the comment in which reference is made to
alternative methods of valuation such as the cost of sub-
stitute faciiities, value based on capitalized earnings,
replacement cost 1éss depreciation, etc. In contrast to
this I note that Section 1004 of the Uniform Code Commission

recommendation provides as follows:

(a} Except as provided in subsection (b}, (1}
the fair market value of property for which there is
a relevant market is the price which would be agreed
to by an informed seller who is willing but not
obligated to sell, and an informed buyer who is
willing but not obligated to buy: and (2} the fair
market value of property for which there is no
relevant market is its value as determined by any
method of wvaluation that is just and equitable. .

{b) The fair market value of property owned
by a public entity or other perscn organized and
operated upon a nonprofit basis is deemed to be
not less than the reasonable cost of functional

H
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‘replacement if the following conditions exist:

(1) the property is devoted to and is needed by

the owner in order to continue in geod faith its
actual use to pexform a2 public function or to
render nonprofit educationel, religiocus, charitable,
or eleemosynary services; and (2} the facilities or
services are available to the general public,

{c} The cost'cf functional replacement under
subsection {b; includes {1} *the cost of a functionally
eguivalent site; {2) the cost of relocatling and
rehabilitating improvements taken, or if relocation
and rehabilitation is impracticable, the cost of
providing inprovements of substantially comparable
character and of the same or equal utility: and
{3) the cost of betterments and enlargements reguired
by law or by current construction and utilization
standards for similar facilities."

It is my thought that this recommendation has the-
advantage of recognizing the distinction drawn in the case
law between praperties as to which there is an ascertainable
market value and those where the amount of the award, of
necessity, must be based on other considerations. Another
argument in support of this approach which recommends itself
to me lies in the strong possibility of confusion that
could result in the minds of the jury from instructions
which would presumably require them to find the "market
value'of property in such cases (when there is none} and
would also call for determining the cost of substitute
facilities or replacement cost less depreciation, etc.

I think we must even consider the possibility—perish the
thought —that some judges might go astray.

Since we aren't setting out to change the sub-

stantive law in this area, I think we should avoid the
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temptation to codify a different fqrmulation and then
attempt to preserve the existing law by a commenf. It
seems to me that the Uniform Co&e proposal avoids that
problem. _

Quite frankly, I do not understand the policy
considerations underlying all that is contained in (b) qf
the yniform Code recommendation above but feel in any event
the provisions of (a) are desirable. This would also
. resolve the State Bar's proposal to add the word "normally"

to our recommendation.

John J. Balluff

"J¥B/ens
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THE PAIR MARKET VALUE CONCEPT

OF JUST gOMPENSATION IS NOT

AN ABSOLUTE STANDARD NOR AN .
EXCLUSIVE METHOD OF VALUATION
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THE FEDERAL CASES HOLD FAIR MARKET
VALUE IS NOT AN ABSOLUTE STA‘\IDARD
HOR AN EXCLUSIVE METHOD OF VALUA'I‘I ON

_"'The vsual standard of just con pensuu¢on is mary et V“J”éﬂ
" But tbat is far from being the oniy stan@arﬁ that may be used, ]
It came into being in "an effort to find some practleal standard E
. .. Hs bub "(1)t is concelvabJe that an owner's inderrilty should
be measured in various ways depenaing upon the circumstancas or
‘each ¢ase anﬂ that no general formuia 5 ould be used for the
pPUrpose . ."(_g;zgg_gggggi V. p???er, supra, 317 U.S, at 373“
3% (1943), %, . . In sore cases,“ the Court has said, Mthis
criterion cannot be used . » . because, in the circumstances,

market valuve furnishes en inappropriate measure of actual value,™

. {United Stotes y. Gonemal liotors Corn,, 323 U.S. 373, 379, 89

L.Ed. 311, 319). & large pert of the reason for ;eqortinp to a
market-value formala is to eliminate the influence of subjectlve
value to cither the condemnor or condemnee (Seey e, g., United

- Biates v. Hillen, supra, 31? U.S. al 374, 375 (194533, But,
whatever the reason may he, it is clear that Dbare marxet»value

'is not always the only criterion of Just conpensation. “The : :
Court in an-endeavor to £ind workorg rules that will do substantie 1
justice has adopted practical standards, including that of markes
value (citation);_ But it has refused to meke a fetisﬁ even of ]

market value, since it may not be the best measure of value in

some cases." (United States v. Cors, 337 U.8. 325, 332 (1949).

L

L]
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P | The trend in emlnent domain law has been avay from the
idea that it is enough nerely to pay the value of that wvhich fhe
condnmnor tekes ingtead of thal which the condemnse loses, The

. law has moved to the prlﬁcirLc that the true and falr measufe

IR X indemnity to the condemnee Tor his 1oss. . « . Lately ther

"has been a pronounced shift toward gemuine recognition ol thg

- principle of Indemnity. . .* {(Knatovil and Harzison, Eminent
omain-~Policy and Congenk, 42 Ca 1. Lav Rev, 590, 6163 ”itkin,

- . Sumnary _of Celifornia Tsw (7th Bd } Vol. 3, P. 2039 Sec¢, 228),
. RUDRATY_OL 3 3 '3

..The Jndemnity criterion of loss to the cwner has been

expressly adopled by the U.5. Supreme Court in Boston Chsnmher of

Cormerce v. Boston 217 U.S. 1894 195 (1910}, and by ‘the California
Courts in People v. Lynbar, Inc. 253 Cal. App. 24 870, 882 (1969)

and 3ercnd Irr, Dist. ¥« Hoolskenhulme 4 Cal. 3d 478, 494 (2 9?1}._

In the leading case of Unltea States Ve hlller 317 U.5,

369, 374 (1942)) the Court saids:

{  Wghere, for any reason, preperty has no marknt

-

;resort must be had to other data to ascertain its

value."

The Supreme Court restated the principle controlling

/the determinatlon of "just compensation® in United_Stztes v.

?irginia S.S,P!Co‘ 365 U S, 624, 633 (1961) as follows:

®The gulding principle of just compensation
fis reimbursement to the owner for the property

Einterest'taken. tHe is entiitled to be put in as

pn—— .o <4
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good a2 position pécnniarily'as if his properiy
o had not been falen, He must be made whole but -
1s not entiticd to more.' Olson ¥ United States
292 US 246, 255, 78 I ed 1236, 1244, 54 § Ct 704,

.+ In many cases this princirle cen rezdily be served

by the ascertaiument of fair market value--'what a"
willing bryver would pay in gésh to.a willing selle:.'
Onited States y. Miller, 317 US 369, 374, 87 L éd
136, 342, 63 5 Ct 276, 147 AIR 59, See ﬂg;téd;§tafes
Y. Coprodities Trading Corp, 339 US 121, 123, 94 L ed
707, 711, 7g‘s‘Ct 547; Upited States v. Cors, 337-U8
325, 333, 93 L ed 1392, 1399 69 § Ct 1086, But this
1s:not an absolute standard nor an exclusive method of
valuation., See United States v, Cormodities Evéﬁfgc
Corp. supra {339 US at 123}; United Sitates ¥. Cors,
supra (337 US at 332); United States ¥. ¥iller, supra
' (317 US at 374, 375); United States v. Toremfo . & 3.
Nav, Co. 338 US 396, 94 T ed 195, 70 § Ct 2178
A The Suprene Court in United States v, C _gmmgglzigﬁ

gginr 09 govgt@on 339 U.5. 121, 123 (1949) sald: |
“pirst. The questions presented are controlled

by the clause of the Fifth Amendment providipg that

L LY Y Sy S

.
e b el A

R e

-

private pfoperty shall not be 'taken for public use,
without just compensation,'.-This Court has never

" attempted to prescribe a rigid rule for determining.
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vhat is 'just compensation! under all circumsiances
and in ell cases. .Fair market value hasrnormally‘
been accepﬁedfas.a fust-stanﬂard., But when market
value has been too diirficult to find, or'when, 9
i%s eppiicetion weuld result in ranifest injusiice

' i

to owner or public, courts have fashioned and applied

- other standards.®

fr‘-"':-""—_""- ———
[ o b
Lor :

. f,-' N

In United States v, Cors. 337 U.S. 325, 330-331.

(1949), the court saida: , , .

P i . .
.. - R
el R Pl . : !
. %" The Court in fts construction of
. - . the constitutional provision has been
), " eareful not to reduce the concept of

e s o .
=~ st compensation” to 8 formula.

. v The political ethies reflected in the
Fifth Amendment reject confisca-
tion a5 2 measure of justice. But

1 .+ - the Amendment does not
‘ tgesdnete 2 pontain . any  definite
© 1 - . standards of fairness by
“lyhich the measure of “just compen-
lsation” is to be determinec. United
States ex rel. Tennessee Valley Au-
. tharity v. Powclson, 319 US 266,
279, 280, 87 L ed 1390, 1199, 1400,
63 S Ct 1047; United States v, Petty
Motor Co. 32T US 372, 377, 90 L ed.
729, 724, 6 S £t 596, The Court in .
pn endeavor to find working rules . : -
that will do substantial justice has,
sdopted practical standards, includ-
Ing that of market valne, United
. States v. Miller, 317 US 369, 374, 87
s led 836, 342,63 5 Ct 276, 147 ALR.
- . 55. But it has refused.
3 to make.z fetish even of
market - value, since it
mey not be the best measure of
vzlue in some cases.”

-

R

—-—
.

Jagisns
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i T is insevesting te note that the Supreme Court
of the Unitau Stutes in considering veproduction cosis held ¢hﬁt
fdue regarﬁ to gnnstruﬁtion cosbs, conditions, wages and prices
affecting ?alue“ at the time of the valuation (here the date of

: :
the take), must be given (sfandard 033 Ce. . Southern Pacific
Compent 268 U.Se 146, 155-5, 160 (192%)). '

l

‘ followed bf various Federal Courts,

‘ The situation is well po;ntﬂd up in Un;ted Sogte Y,
Douglas 20% ¥, (2&) 381, 383 (Winth Glrcuit, 1953), in which the -

-

1

The Supreme Court of the United Stateg cases have been

Court Suatﬁs.‘ .
| L ‘W1t is true thab ordinarily value is arrived
| ‘at by a deteﬂwinatmon of 'market value,‘ or of
_ 'fair market value,! But there are excéptional
‘cases in which market value could not be used as
a test of Tjusx ccmpensa%%on.‘g As stated in |
United States v, hijler 317 U.5. J69, 374, 63
5.Ct. 276, 280, 87 1 Bd, 336, ‘¥here, for any
. peason, property has no market resort rmust be had
- +to other dabta te ascertaln its valuel,..." |
.-The footnote 9 above is as follows:?
-“9. Ord}narlly, where the va1ue of 1ands\br
_ X goods is to be ascertalne&, and they are of such
o & kind, and so situated, as t6 be availaﬁié:for '

‘sale in the ordinary course of trade or dealing,
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the market value is perhaps the best test, and

. under such ecircumstances it is usuelly adopted in.

_t}'lis Comnonvealth. , . But market value is not a

. " universal test, and cases often arise where soie R
v - ether nmode of agcegtaining value must be resorted
. to," ZResle B,__.gir‘r;, 166 Lass: 53, 59, 43 H.E.

1029, 1030, In accord see United Stntes v. Torontg,

' Eamilton & Pufelo Yiav, Co., 338 U.S. 396, 402,770
"¢ B.Ct. 217, 9% L.Ed. 195; Kigball Leundzy:Co, v,

- United States, 338 U.8. 1, 6, 69 S. Ct. 1434, 93 ..

%': | - L.Ed. 1765. Cf, Orrel, suprs, Secs 7. -

! E | Again the Ninth Circuit after quoting the lanvuage in

U"s,.f 7. wrg; nia 365 U.S. 624, 633 (1961) heretofore quoted in

ﬁtatas 395 Ted. (24} 261, 968 (1958) in an action where the State
of California in that case was in the same position as’ this moving

Ut

defendant, that is, the state's pronerty had been taken for a
street: | | ' |
e _ #The rule requiring the payment of the cost of
'substatute facllitﬂes‘ is an application of these
,princip1es, not an excepuion to them. It enables -
. ‘the court or jury to awar& the amount required as

| just compensaticn in situations where market value

or. other standar&s of valuation cannot rationally

~be applied or where their applicat1on would nof\put 5
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the ovner ‘'in as good a position . + . as if his LA

s f properiy had not been takeﬁ,? ‘It cannot, cpnsistentlﬁ e
- with the Fifth Amendment, be used to deny an owner .?:'a
compensation witen a taking has infljicted loss. Ve ;
have. been cited to no case nermitting such a use of -

the rule, and 2 suggestion by the United States that 1

it might be =0 employed vas expressly rejected in
+ - Unlted States y.o Citv of
257 F.2d 330 (8th Cir. 1958).

The district court!s ruling 1imiting the State of

: Célifornia to proof of need f@r substitute facilities |
"¢ was thereforé error. The State was prejuﬁiééd ir idss 
:  from the taking might have been cstablished by other :
| éﬁidence.“ ' N I '
o] ' 'There are gathered a good number of cases to ﬁhis effect

'in 2 recent extensive .amnotation at 40 ATR 3rd 143 entitled “Emin-

ent Domaint Cost of Substitute Pacilitles as leasure of Compensa-

o

tion pald to State or iunlclpality for Condennatlon of Public
Property" (1971}, | . a .
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CALIFORNIA CASES DO NOT RESTRICT

THE COURTS TO THE EXCLUSIVE USE .

OF THE MARKET VALUE APPROACH

In the recent Supreme Court of California decision

in Merced Dist. v, Woolstenhulme, 4 Cal. 3rd-478, 488 (1971),
the court carefully said: - - g

"It has long been eatablished in gencral the com-
pensation required is to be measured by the market

value of the property ., , ., . "

and the Court of Appeal in City of Downey v, Royal, 215
c.A, 2d 523, 529 (19562), said:
"Ordinarily, the markét value of land which is

© . taken in eminent domain is the measure of damages

-for the condemnation thereeof, . . . "

RECENT CALIFORNIA CASES HOLD THE
"FAIR MARKET VALUE" IS NOT THE
EXCLUSIVE STANDARD BY WHICH TO
MEASURE JUST COMPENSATION

The -leading case in California that holds "fair
fiarket value® 1s not the exclusive standard by which to

!
measure Just compensation is Citizens Utilities Co, v, \

Superior Court, 59 C. 2d 805, 817 (1963}, where the court had E
. , ‘ i

before it the condemnaticn of an entire utility. The court i
* R . 1‘
_salds : ' '

'
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¥ ¢ Pair macket value™ is not the exclusive standard by which
to measure just eonpensaticn, and it is widely recopnized that
such & standard s meaninugless when, as here, a public utility
B8 being condegned, (United Sizfes v. Oors, 137 1.8, 325,
332 {6‘) 3.0 1038, 83 LoEd. 1302} Nelnenl Soda Prod, Co. v,
City ef Lo: Angezlgs, £3 Cel21 183, 291 [143 P.2d 12]; Basin
Oil Co. v. Baush-floss Tueol Co., 133 Cal App.2d 375, G0G
[271 P.2d 132} ; Frustuck v. Qily of Faivfer, 212 Cal.App. ' ’
2d 345, 357308 128 Calliptr. 357] (mud cases . there . -
cited} ; end see generally 3 Nichels or Eminent Domaiu {3d -
- 19.10} 8.6, ppr 23.01; 1 Orgel on Valuation under Emi-
— nent’ Dowain {2d ed. 19.}3) §$37-38, pp. 172.179; Kratovil
and Hacrison, Ervinent Damamu—Pnhc y and Canccpr {1954) °
42 CalL.Rev. 596 Nute, supra, 65 ALR21 392, 508400.)"

% ' - - v
! The above case was clted in Pacific Gas and LFlectric
Il . m——

‘ glfcguntx_o£ﬁ§aq‘ﬂateg, 233 C,A, 24 268, 274 (1855), vhere the

ey, PR [ - b a

3
court sald:

"There is no fzxed rule for the measure of
damage to an interest in real property. Witness
this SLatement in Frugluck ¥. ity of Feivfax,

212 Cal,hpp.2d 345, 367 (28 Cal Rptr. 357):

'Ordinarily, the recognized neasure of danm ageé

in cases such as this (inverse condermnation) is
the diffé;ence in the value of the real property -

. inmediafely before and immediately after the injury.’
(ﬁitatibﬁ;;) This method however, is not ex clu"ive.'

‘Aecordinglj, vhere approprlate to a particular
situation, the measure of danages may be the cost

-of making'repairs {citations); the less of use;of the
properiy (citations); the loss of use of the pfopert?,
(eitations); lost profits (01uaiiun ; loss of prospee~

¢ tive proflus (ﬁitat]ﬂdo), incrzased operating expenses

t e ——— e o
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| ﬁéhéiné repalrs (eitation); o1l oif' the ObtJLPUJt OX~

Amately caused by tne injury G e in other tort actions |

(eitetions); and present and prospeciive damageé that

:are natural, neceséarr or reasonzble incident of tha

taking of nroporiy (-c::‘d:a’(::'Lc}nj.;T n
‘

(Sce alse Code Civ, Proc., Sec, 12&3, subd. 6.) In

Citizens Uiilities Co. ¥. Puperior Conrt, 59 CL*.Ed 205

(31 Cal,Bptr, 316, 382 P,24 356), the court observed

at puge 81? Mitair markel value‘ iz not the excluslve

| -standard by whicn to measure Just coapEﬁaation, and 1t

‘is widely recognize& that such a standurd 1is meanigg-,.

1es$ vheny as ‘here, a public utility is being:con— - .
denned. " Plaintiff's relocation cost s the measuve

of damages is the proper neasure in uhxs case,

(See Wofford Heiehts Assoclaztes ¥. Cownty of Kern,

’ éiQ Caloipp.2d 34 (32 Cal.Rptr. 8?0); County cf Lo§ - 1_1“
" pngeles . Urieht, 107 Ca1.ﬁpp.2a 235,241 (236 P.28 S
892
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THE EARLIER CALIFORNIA CASES
THAT STRETCH THE FAIR MARKET
VALUL CONCEPT ’

The early cases hereafter discussed talked about
stretching the concept of falr market value, However, this
stretehing of the failr market value concept did not inélude
all the elements of value, as evidenced by the later case of

Citizens Utllities Co, v, Superior Court, 59 C. 2d 805, 817

(1963), where the court had before it the condemnation of an

entire'utility. The court sald:

" 1P matket value is not the exclusive standard by which - - .
-  to measure just compensation, snd it is widely recognized that 3 s
oo . such a standard is meaningless when, 23 here, 8 public utility '
is being condemued. (United States v. Cors, 337 T.5. 335,
: 332 [69 S.Ct. 1036, 92 L.£d. 1392} ; Neltural Soda Prod. Co. v.
' City of Los Angcles, 23 Cal2d 193, 201 [143 P.2d 121 ; Basin
- . Of Co. v. Baash-Ticss Toal Co, 125 CalApp.2d 37§, 606
271 P24 123]; Frustuck v. Gity of Feirfee, 212 CalApp.
- 93 8545, 367.365 (28 CulRpir. 357] {aud cases there .
eited) ; and see generally 3 Nichols on Enitzent Dontaio (3d - .
o ‘ed. 1930) § 8.6, pp. 23.31; 1 Ocgel e Valuation under Emi-
— pent Dowain (2d ed. 1933} §§37-35, pp. 172-179; Kratovil .
 god Harrison, Eminent Domein—DPolicy and Concept (1954) _ .
49 CalL Rev. 596; Note, supra, 68 ALR.2d4 392, 3u5-400.) " -

t _ Thé above case Was clted in Pacific Gas and Electric
) . ’ .

v. County of San Mateo, 233 C.A, 24 268, 274 (1955), where the

. Lo .
court sald: B R
| "In Citizens Utllities Co. ¥. Superior

Court, 59 Cal. 2d 805 (31 Cal.Rptr. 316, 382 P.2d 356),
the court observed at page 817: 1'"Falr markel value"
18 not the exclusive standard by which to measure Just

» 'compensation, and it is widely recognized that such a

~11-
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i

standard is meaningless when, as here, a public
utiiity 1s being condemned.® Plaintiff's relocation
cost as the measure of damages is the proper measure

in this case. (Se: Woffurd Heights Associates v,

County of Xern, 219 Cal. App. 2d 34 {32 Cal,Reptr.

870); County of Los Angeles v, Wright, 107 Cal.App.2d
235, 241 (236 p.2d4 832} .}" '
Various early cases talked of stretching the fair

market value concept.

In San Diego Land, etc, Co, v, Neale, 78 éal. 63,
68-9 (1888), in a condemnation case for the purpose of a

reservoir,the court said:

~#'The problem, then, is to ascertain what 15 the market - 7
. '\ valug) Now, where there is an actual demand and cur- k

rent Tato of price, there can bo but little difficulty. Dut

in many instances, us in the case before us, there is no
actual demund or current rale of price, either because
thera have been no sales of similar property, or because

the particular piece is the only thing of its kind in the
neighborhood, and no one has been able to use it for
the purposes for which it is suitable and for which it may

- bo highly profitable to use it. In such case it has been
sometimes said that the vroperty has no markes value,

) inthestrict sense of theterm. {Chicago &N, W. R'y . C.

& B R R,112 1L 607; Lake S. & M. 8. Ry v. C.& W L.

N E. R., 100 T11. 33; St. Louis K. 2. v. Chapman, 35 Kan. 307.)
And in one sense this is true. Bab it is certnin thal
. a corporation could not for that reason appropriate it for.
pothing. From ibe necessity of the case the value must
be arrived ai from the opinions of well-informed per-
soms, based upon the purposes for which the property is
suitable. This is not taking the * valuein use” to the
owner as contradistingnished from the market value.
What is done is merely to take into consideration the
. purposes for which the properly is suitable, as a means
" of psegriaining what reasonable purchasers would in all
probability be willing to give for it, which, in = general
genze, may be said to be the market value. And in such
ats inquiry it Is muanifest that the fack that the property
has not previously besn used for the purposes iu ques.
‘ion is irrelevant. The current of authority sustaing

theso views. 19

[
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Inﬁib%ﬂt ﬁ*fhﬂﬁ? qutg 40t_9 X Rallrogé ngnggz 128

C.4, ?43, ?59 (193*)}, the court said of a railroad riaht~of-way

"In & number of cases it has been held Proper
to admit evx&encﬁ of reproﬁucoion cost as an ajd ‘
fto deternining value, esnecielly when the property |
;15 adapted to a particular enterprise and there are
lcrdinarllv ne wlll*ng buyers and hence na‘market for

tthat typc of property,” | '

" In Peovle v. Qcean Shore Railroead 32 Cal. 24 456' 4256

. (1948) the ! courd said of the same railroad righo~of—way under

.consideration in the preced*ng case ciled above' L

o =

; "In this connection the highest and mcst profitable
*use for which tne properuy is adaptablc and . needed or
,likely to be needed in the reasonably near future

Jis to be conqlaered not as the measure of value, but

,to the extent that' the prospect of such use affects '
‘the market value of the lang," "

Another rignzuoluhay case is City of Downey v. Royal

215 C.4. 2d 523, 529 (1962} where the Court quoted with app“oval

the above Qeean Shore Cose {qupra) and then quated from Eeople Ve
| Jonng 67 C.A. 2d 531, 53? as follows:

i

' "Fhen land taken in eminent domain is reasonablv
suitable and may be legally used for purposes which
would enhance’ its value, that fact should be taken

into account 1n estimating the market value of the

.traet , ., The appa*ent fact that there is nﬁkmarket

value of the land, in a strict sense, does not entitle

plaintirf to take lanns wlthout paying Just QonDeneatrd e N
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The Court sitated of another case:
! . .
' "Tne reasoning of the last quoted decision is sound

and doss not eonllJc+ Vth the rule thatl market value

is not necessarily the sare ad the value of the . ne

- ]
T

property to its owier.™ ' S A S

Joint Highway D No, ? v, Railroad Comgaqx, 128 c. A
743, 760-1 {1933), the court sald:

i Bappellant further stotes that the market v§iue ‘
ﬁtanno% be based on cost of reproduction, plus
Fppreclatﬂon, less depreciation,' There is some ‘
conflicu of authority on the question of the adp1551bil~'
itv of evideﬁce to show' such cost of reproductlon, |
but ve believe that when it appears that property is ..
;hmprdve& 50 as to make it peculiarly adaptable for -
pts.highest available use and there mesy be sald to be
.; narket for thé propenty for such use, thé:cost of
%eproﬁuction ol such improvemeﬁts bocores a factér in
tne ﬁEbDTHLHaLWGH of market value and to that extent
Fhe.oplnions of the witnesses may 'be based on! such ‘
cost, This does not méan, however, that such cost of
reprodguction is the narket value of tbe land, for otber
;actors, including demand, enter Into the ultinate det-

ernination of market value,%

~1h4-
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The above cacses thabt here are classifled as stretch-
ing the fair market value concept must be compared with the
statement_ In Citizens Utllitiles Co, v, Superior Court, 59 C.2d
805, 817 (1963), that |

"rFatr market value'! is not the exclusive ‘standard by

which to measure just compensation . . . ., "

Likewise,the case of City of Pleasant Hill v, First
Baptist Church, 1 C.A. 3rd 334 (1969), in no way sets -.aslde

the Citizens Utilities Co, (supra) case, In fact, the
Pleasant Hill {sugra) case does not mention the Citlizens

Utilities Co, (supra) case, and alsc does not mention Pacific

Gas_and Electrig v, County of San Mateg, 233 C.A, 24 268, 274
(1965}, -

It is not thought the rambling oﬁinion of City of
Pleasant Hill v, First Ba ;tist Church, 1 C.A. 3rd 384, 396-400,

403-408 (1969), 1s of any assistance in this problem. Portlons

are quoted below,

o "The principal issue at the trial was whether the church had suffered any
. - | severance damages. All witnesses who testified, whether concerning suit-
"% able use, or value or both, agreed that before the taking the highest and best
use of the property was for church purposes: All those appraising the
propesty approached the question of value by appraising the land on the

basis of comparable sales, and the improvements on the basis of reconstruc-
tion cost, some with, and some without an allowance for depreciation.®

-~

iEvidence was introduced of isolaled sales of a church property, and the city at
first objected to evidence of reproduction cost as manifesiing the vaiue of the im-
rovements. Neveriheless, it appears that the parties and witncsses either expeess)
witness Orr for plaintiff, and witness Wallace for defendant) or tacitly recognize
the rules articulated in First Baptiss Church v. Stme Dept. of Roads (1965) 178
Neb. 831 [135 N.W.2d 756), as follows: “Where there is proof that there is no -
market value of property with a specialized use, such as a church, convent, hospital,
college premiscs, or the fike, the general rule is that resort may be had to some other - !
method of fiting the value of property. Newton Girl Scowr Council, Inc. v. Massa- ;
: - chusetrs Turnpike Authority, 335 Mass. 189 {135 N.E2d 763). Sec, 4 Nichols on - '
;. Eminent Domain (3d ed.}, 112,32, pp. 217 to 228; 5 Nichols on Eminent Domain -

.
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{(3ded. ), 31841 (3}, p.230, 3 1E.47, p. 234; Jabr, Fminent Domain, §§ 71, 78,82,
pp- 102, 1L, 116 (speciplty nses}, ¢ B3, &4, ppo 117, 118 {propertivs of nonprofit
organizations}; I Orgel on Valvation Under Eminent Domain (2d ed.), §3 30, 37 10
40, especially at pp. 177 to 179, 18 to 183 Manily, Elenrents of Damages in Ertinent -
Domein, 34 BUL. Rev, 146, 158, 152; McCormwk, The Measure of Compensation
in Eminent Domain, 17 Minn L .Kev, 451, especially at pp. 467 10 470. .

“Depending on the nawre of the property, the autherities have supported different
methads of dhetermining value in these situations, kapert estimony as o reproduction or
replacement cost, fcss depreciation, has beer approved in many cases as compelent
foundatios evidence to support an opinion as to valuation. See 4 Nichols oo Eminent
Dopzin {3d ed.), § 12.32, notes 18 and 19, pp. 227. 228, and cases cited thecounder,”
{L78 Neb. at pp. 836-537 {135 N W.2d at pp. 7539-760]. in addition to authorities cited,
see Astembly of God Church of Pawtncket %, Vallone (1359} 89 R L 10 {150 A2d
it, 15-16}: Gracelond Park Cemetory Co. %, Oy of Omahe (1962} 173 Neb. 603, 811
U144 N.W. 28 29, 3 ; Ciry of Chicago ¥, Farwell (1315} 286 Nl 415, 419420 121

" N.E. 755, 197); idaho-Western Ry, Co. v, Columbia Conference etc. Synod (1911) 20
fdaho 568, 583 {119 P. 60, 65, 38 L.K.A. N.S. 497}, Condemnation Practice {Cont.Ed.
Bar 1960} § 2.23, p. 34). These rules have been recognized but not applied in this state,
{See People . Ocvean Shore R, R., Inc. (1943) 32 Cal.2d 406, 427-428 {196 P.2d -
570, 6 A.LR.2d 1179), and its refereace to City of Los Angeler v. Klinker (1933)
209 Cal. 198, 211.212 {25 P.2d 826, 90 A.L.R. 148] and Joint Mighway Dist. No. 9
v. Ocean Shore R. R. Co. {1933) 128 CalApp, 743, 759760 {I18 P.2d- 413}; also
Napa Union High School Dist. v. Lewis {1958) 155 Cel App.2d 69, 73 [322 P.2d
39], and People v. Janes {1945) 67 Cal.App.2d 531, 537 [155 P.2d 71].) '

T |
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STUDY 36.520 - EMINENT DOMAIN { CONFORMING CHANGES--
SPECIAL DISTRICT LAWS)

Desert Water Agency law § 15

The Commission considered Memorandum 75-24 and a subsequent letter
from the counsel for the Desert Water Agency presented by the staff orally
at the meeting. The Commission determined to amend AB 129 to delete the
sentence labeled #1 in Exhibit I to Memorandum 75-24 and to make no change

in the sentence labeled #2.
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STUDY 39.32 - WAGE GARNISHMENT PRCCEDURE

The Cummission considered Memorandum 75-28 and the First and Second
Supplements thereto. The recommendation and proposed legislation
was approved for printing and submission to the Iegislature after the
following changes were made:

(1) on rage 1 of the "Summary of Reccmmuendations,” the discussion
of "Comprehensive statute" was deleted.

(2) Additional editorial changes in the preliminary portion of the
recomnendation (marked on Commissioner's copies) are to be taken into account
in preparing the copy for the printer.

{3} On page 22 of the statute, the second sentence of subdivision (p}{2)
wag revised to read:

An employer upon whom & withholding order for support 1s served shall

withhold and pay over earnings of the employee pursuant to such order

notwithstanding the requirement of another earnings withholding order.

(4} On page 23, in the sentence starting "Thus, for example, if the
employee is laid off . . . ." a reference to a leave of absence withaout DAy
should be added.

(5) BSection 723.126 should ke revised to require that the employer's
return include the date of service of the earnings withholding order on the
employer.

(6) Section 723.105 requires a filing with the court clerk. Section
690.50 should be checked to see if it requires a filing with the "court clerk"
rather than with the court. If Section 690.50 requires a filing with the
"court"” rather than with the "court clerk," Section 723.105 should be revised

to conform. [Section 690.50 requires filing with the clerk of court. ]

.12
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(7) The effect of the new bankruptcy provisions on the continuing
effect of a wage garnishment order should be checked and an appropriate

mention might be made in a Comment of the bankruptcy provisions,

Y.
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STUDY 39.70 - PREJUDGMENT ATTACHMENT

The Commission considered Memorandum 79-27 and the attached staff
draft of the Recommendation Releting to Amendments to the Attachment Iaw.
(The First Supplement to Memorandum 75-27 on prelevy third-party claims
was distributed for the meeting, but was not considered.) The Commission
decided that the explration date of the existing attachment law should be
extended for one year to December 31, 1976, and the effective date of the
Attachment Iaw should be postponed to Jznuary 1, 1977. This postponement
will afford the Commission an opportunity to devote sufficient time to
resolve problems which have been identified in the Attachment law as it was
enacted and to permit the enactment of any necessary amendments and drafting
of forms before the new law goes into effect. The Commission also made the
following decisions:

Nonnegotiable instruments. Section 482.080, which provides for issuance of
a turnover order directing the defendant to transfer possession of the proper-
ty sought to be attached, should be amended to permit issuance of a turnover
order at the hearing on issuance of the writ or thereafter which would direct

the defendant to transfer possession of any documentary evidence of the lia-
bility attached. If such a turnover order is issued at the time the writ 1s
issued, it would be conditioned on the prior levy on the liability. This
amendment makes unnecessary the proposed alternative of amending either
Section 4B81.160 or 488.370. The last sentence of Section 481.050, which defines
"chose in action] should be amended to read: "The term includes liability

on a nonnegotiable instrument which is otherwise negotiable within Pivision 3

{ commencing with Section 3101) of the Commercial Code but which is not payable

to order or to bearer and an interest in or a claim under an insurance policy."

This amendment makes no substantive change but makes clear that liability on

8 nonnegotiable instrument 1s a chose in action.
-15-
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§ L83.010. Actions in which attachment asuthorized. This secticn should

be amended to provide that an attachment mey be issued against a corporation
or partnership (regardless of whether it is organized for profit) without

the necessity of finding that the corporation or partnership is engzged in

& trade, business, or profession. This amendment would make the Attachment

Law the same as existing law in its application to business corporations and
partnerships; it probably represents a change as regards nonprofit corporations
and partnerships. Subdivision (c), which provides that attachment may not be
issued where the subject of the contract is used primarily for personal, family,
or household purposes, would protect a nonprofit corporation from attachment in
appropriate circumstances. In the case of &n individual, the "engaged in a
trade, business, or profession" standard should be eliminated; attachment
should be issuable against an individual defendant on a contract claim arising
out of the conduct by the defendant of a trade, business, or profession.

§ 486.050. Temporary protective order effect on transfers. The staff

should consider whether the first clause of subdivision (a} reading "except
as otherwise provided in subdivision (b) and in Sections L86.0L0 and 486.060"
should be retained. Subdivision (b) and Section 486.060 both contain "not-
withstanding” clauses, but Section 486.040 does not. The third, fourth, and
fifth sentences of the first paragraph of the Comment, giving examples of
descriptions of property subjeci to the temporary protective order, should

be deleted.

~16=
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STUDY 63.60 - ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE

The Commission considered the revised Comment to proposed Evidence Code
Section 150C.%. The question vwhether, by defining "duplicates" in Section
15030.5, the proposed statute might create some confusion with regard to

b

traditional "originals,” such as two copies of a contract or lease executed
at the same time, was raised. "The Commission examined the definition

of "writing" in Section 250 of the Evidence Code and determined that this
definition did not solve the problem. The staff pointed ocut that all the
exceptions to the best evidence rule are phrased in terms of "the writing"

or "the writing itself" and that an introduction of a definition of "original"
would require substantial changes in the 1500 series of the Evidence Code as
well as other sections of the Evidence Code.

The Commission reguested the staff to obtain copies of the newly adopted
Federal Rules of Evidence together with the Advisory Committee Notes. The
Commission directed the staff to examine the Uniform Rules of Evidence and
the new Federal Rules to determine in which mammer we could most appropriately
add a reference to a contemporaneously executed original to avoid any confusion
which Section. 1500.5(a) might create.

The Commission voted to proceed with the study of admissibility of dupli-
cates at this time rather than to await a comprehensive study of the new
Federal Rules and to add explanatory language to either Section 1500.5, Sec-
tion 250, or to the Comment to Section 1500.% to deal with any ambiguity
regarding what constitutes an original.

AFPPROVED

Date

“Chairman
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The Commission's recommendation would be effectuated by enactment
of the follewing measure:

Evidence Code § 1500.3. Aduwisaibility of duplicates

SECTIOY 1. Section 1500.5 1s added to the Evidence Code, to read:

1500.5. (a) For purposes of this #ection, a “duplicate” is 2
countetpart produced by the same impression as the writing itaelf, or
from the same mat¥ix, or by means of pﬁotography, including enlargements
and miniatures, or by mechanical or electronic rerecording, or by
chemical reproduction, or by other equivalent technique vhich accurately
reproduces the writing itself,

(b) A duplicate of a writing is not wade inadmissible by the bast
evidence rule unless (1) a genuine question is raised ss to the suthen-
ticity of the writing itself or (2)71n the circumstances it would be

unfair to adait the duplicate in lieu of the writing itself.

Cowment, Section 1500.5 states an exception to the best evidence
rule not now contained in existing Califoraia statutes but adopted by
the United States Congreas in the Federal Rules of Evidence. Pub, L.
No. 93-595 {(Jan. 2, 1975). Subdivision (a) defines a "duplicate” in the
¢ame terms as does Federal Rule of Evidence 1001(4), and subdivision (b)
provides, in conformity with Federal Rule of Evidence 1003, that such
duplicates are not normally made inadmissible by the bast evidence rule,

As defined by subdivieion (a), a "duplicats' must be produced by a
technique which accurately reproduces the writing itself. Thus, a sub~
sequent copy of a document, whether handwritten or typed, casunot qualify
as 3 "duplicate."” Becsuse a "duplicate” is a product of a method which
insures accuracy, many commentators have urged that it should be ad-
mitted fnto evidence as 1f it were the original writing itself, See,
€:8., C. McCormick, Evidepce § 236 (24 ed, 1972); B. Witkin, Californls
Evidence § 690 {(2d ed. 1966): J. Wigmore, Evidence § 1234 (Chadbourn ed.
1972). The courts have consiscently peramitted carbon coples to be
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admirted into evidence, treating them as oviginals. The courts have
relied in these cases on the fact thit ¥he carbons were produced conten-
poranecusly with the original. See Edmmds v. Atchison, Topeka & Santa
Fe Ry., 174 Cal, 246, 162 P. 1038 (1917): People v. Lockhart, 200 Cal.
App.2d 862, 871, 19 Cal, Rptr. 719, __ {1964); Pratt v. Phelps, 3 Cal.
App. 755, 757, 139 P. 906, __ {1914)., Evidence Code Section 1550
provides that photographic copies made and preserved in the ordinary
course of business satisfy the requirements of the best evidence rule.
However, under existing statutes, it has been held that the Califernis
courts lack power to go beyond these special cases to permit the admis-
sion of photographic copies made, for example, specifically for litiga-
tion, Dugar v, Happy Tiger Records, Inc., 41 Cal. App.3d 811, 116 Cal.
Rptr. 412 (1974).

Under eubdivision (b), duplicates will not be admitted into evi-
dence if either a genuine question 18 raised as to the authenticity of
the writing iteelf or in the circumstances admigsion of the duplicate
would be unfair, If, for example, & party opposing admission of a
duplicate alleges specific facts indicsting that the writing from which
a duplicate has been made is & fofgary, the court may require that the
original be produced for examination btefore permitting the copy to be
{atroduced into evidence, Additionally, if the unique aize, shape, or
cevtain physical characteristics of the original make it necessary for
the original to be presented in court in order for a party properly to
examine or cross-examine witnesses, it may be unfair in the circum~
stances to admit the duplicate in lieu of the original writing itself,

As in all cases involving introduction of a writing, when offering
a duplicate, the proponent of the evidence must authenticate it. See
Evid. Code 5§ 1400-1421. In the vast majority of cases, such authenti-
cating evidence will also be sufficient to meet any claim that the
duplicate should not be aduitted under Section 1500.5(b). If the propouent
of the duplicate is concerned that a challenge to admission caonot be ?
overcome by the evidence on authentication, the proponent may, for '
example, (1) obtain a stipulation as to admissibility or (2) utilize the
procedure set out in Code of Civil Procedure Section 2033 to obtain an
adaission of the genuineness of the original. If a party 6pposes intro-
duction of the duplicate, the court should consider the conduct of the
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parties in determining whether it would be unfair "in the clrcumstances”
to admit the duplicate including, for example, the fact that the parties
have relied on the duplicate during the preliminary stages of the pro~-
ceedinge or that the party opposing the introduction reasonably could
have been expected to demand production of the original (see Code Civ.
Proc, § 2031) or to use other discovery procedures to obtain the original.
If the duplicate contains only a portion of the writing itself or
is in some respect incomplete, and the opposing party indicates that the

. entire writing is, or may be, needed for effective cross-examination or

fully to explain the portion offered, the court may require that the
proponent produce at his option either the entire original or an ade-
quate duplicate of the entire writing. See Evid. Code § 356. Cf,
United States v. Alexander, 326 F.2d 726 (4th Cir. 1964).




